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PREFACE

This book represents a development of ideas first set forth in my
essay, Islamic Constitution-Making, which was published in English
and Urdu under the auspices of the Government of the Panjab in
March, 1948.

At that time I was Director of the Department of Islamic Recon-
struction, a government institution devoted to the elaboration of the
intellectual and sociolegal principles which should underlie our new
society and our new state. Among the problems which preoccupied
me most intensely was, naturally enough, the question of the future
constitution of Pakistan. The shape which that constitution should
have was then, as it is now, by no means clear to everybody.
Although the people of our country were, for the most part, im-
bued with enthusiasm for the idea of a truly Islamic state—that is,
a state based (in distinction from all other existing political group-
ments) not on the concepts of nationality and race but solely on
the ideology of Qur’an and Sunnah—they had as yet no concrete
vision of the methods of government and of the institutions which
would give the state a distinctly Islamic character and would, at
the same time, fully correspond to the exigencies of the present age.
Some elements of the population naively took it for granted that,
in order to be genuinely Islamic, the government of Pakistan must
be closely modeled on the forms of the early Caliphate, with an
almost dictatorial position to be accorded to the head of the state,
utter conservatism in all social forms (including a more or less
complete seclusion of women), and a patriarchal economy which
would dispense with the complicated financial mechanism of the
twentieth century and would resolve all the problems of the modern
welfare state through the sole instrumentality of the tax known as
zakat. Other sectors—more realistic but perhaps less interested in
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desires and his behavior with the will of God, he must be taught
in unmistakable terms how to differentiate between good and evil
and, consequently, what to do and what not to do. A mere general
instruction in ethics—such as “love your fellow men,” *“‘be truth-
ful,” “put your trust in God”—does not suffice, because it is subject
to many conflicting interpretations. What is needed is a precise
body of laws which would outline, however broadly, the whole
sphere of human life in all its aspects—spiritual, physical, individual,
social, economic, and political.

Islam fulfills this need by means of a Divine Law—called
shari‘ah—which has been provided in the ordinances of the Qur’an
and supplemented (or, rather, detailed and exemplified) by the
Prophet Muhammad in the body of teachings which we describe
as his sunnah, or way of life. From the viewpoint of the believer,
the Qur’an and the Sunnah reveal to us a conceptually understand-
able segment of God’s all-embracing plan of creation. With refer-
ence to man, they contain the only available positive indication of
what God wants us to be and to do.

But He only indicates His will to us: He does not compel us to
behave in the way indicated. He gives us freedom of choice. We
may, if we so desire, willingly submit to His revealed Law and thus,
as it were, codperate with Him; and we may, if we choose, go
against Him, disregard His Law, and risk the consequences.
However we decide, the responsibility is ours. It goes without
saying that our ability to lead an Islamic life depends on our
making the former choice. Nevertheless, even if we choose to
obey God, we may not always be able to do it fully: for although
it is obvious that the innermost purpose of Islamic Law is man’s
righteousness in the individual sense, it is equally obvious that a
good deal of that Law can become effective only through a con-
sciously codrdinated effort of many individuals—that is, through
a communal effort. From this it follows that an individual, how-
ever well-intentioned he may be, cannot possibly mold his private
existence in accordance with the demands of Islam unless and until
the society around him agrees to subject its practical affairs to the
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disappointed with religion (their religion), and this disappointment
is reflected in the ethical, social, and political chaos now pervading
a large part of the world. Instead of submitting their decisions and
acticns to the criterion of a moral law—which is the ultimate aim
of every higher religion—these people have come to regard expe-
diency (in the short-term, practical connotation of the word) as
the only obligation to which public affairs should be subjected;
and because the ideas as to what is expedient naturally differ in
every group, nation, and community, the most bewildering con-
flicts of intercst have come to the fore in the political field, both
national and international. For, obviously, what appears to be
expedient from a purely practical point of view to one group or
nation need not be expedient to another group or nation. Thus,
unless men submit their endeavors to the guidance of an objective,
moral consideration, their respective interests must clash at some
point or other; and the more they struggle against one another, the
wider their interests diverge and the more antagonistic become
their ideas as to what is right and what is wrong in the dealings of
men.

Briefly, in a modern *‘secular” state there is no stable norm by
which to judge between good and evil, and between right and
wrong. The only possible criterion is the “‘nation’s interest.” But
in the absence of an objective scale of moral values, different groups
of people—even within one nation—may have, and usually do have,
widely divergent views as to what constitutes the nation’s best
interests. While a capitalist may quite sincerely believe that
civilization will perish if economic liberalism is superseded by
socialism, a socialist is as sincerely of the opinion that the very
maintenance of civilization depends on the abolition of capitalism
and its supersession by socialism. Both make their ethical views—
that is to say, the views as to what should and what should not be
done to and with human beings—dependent solely on their econo-
mic views, with the resultant chaos in their mutual relations.

It has become evident that none of the contemporary Western
political systems—economic liberalism, communism, national
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Religion and Morality

Whatever the particular tenets of this or that religion, however
sublime or primitive its teachings, whether monotheistic, poly-
theistic, or pantheistic, the innermost core of every religious expe-
rience—at all periods of history and in all civilizations—is, first,
man’s inner conviction that all being and happening in this world
is the outcome of a conscious, creative, all-embracing Power—or,
to put it more simply, a Divine Will; and, second, the feeling that
one is, or at least ought to be, in spiritual accord with that Will.
On this feeling and this conviction alone was and is based man’s
faculty to judge between good and evil. For, unless we presume
that an absolute, planning Will is at the root of all creation, there
is no sense in our presuming that any of our aims and actions could
be intrinsically right or wrong, moral or immoral. In the absence
of a belief in such a planning Will, all our concepts of morality
must of necessity become vague and more and more subject to
expediency: that is, subject to the question of whether or not an
aim or an action is useful (in the practical sense of the word) to the
person concerned or to the community to which he belongs.
Consequently, “right” and “wrong” become purely relative terms,
to be interpreted arbitrarily according to one’s personal or com-
munal needs, which, in their turn, are subject to the continuous
changes in one’s socioeconomic environment.

These reflections on the role of religious thought and feeling
in the realm of morality assume a paramount importance if we
realize that the trend of our time is definitely antagonistic to religion
as such. Everywhere and every day we are being told by a certain
class of intellectuals that religion is nothing but a relic of man’s
barbaric past, which is now allegedly being superseded by the
“Age of Science.” Science, they say, is about to take the place of
the worn-out, outmoded religious systems; science, so gloriously
and irresistibly growing, will at last teach man to live in accordance
with “pure reason,” and will in time enable him to evolve new
standards of morality without any metaphysical sanction.
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This naive optimism with regard to science is in reality not at all
“modern”: it is, on the contrary, extremely old-fashioned —
an uncritical copy of the Occident’s naive optimism of the eight-
eenth and nineteenth centuries. During that period (and parti-
cularly in the second half of the nineteenth century), many Western
scientists believed that a solution of the mysteries of the universe
was “just around the corner,” and that henceforward nothing
would stop man from arranging his life in God-like independence
and reasonableness. The thinkers of our time, however, are much
more reserved—not to say skeptical—on this subject. Under the
tremendous impact of modern, twentieth-century physics, con-
temporary thinkers have come to the conclusion that deterministic
science is unable to fulfill the spiritual hopes attached to it as
recently as a hundred or even fifty years ago: for they have found
that the mysteries of the universe become more mysterious and
more complicated the more our research advances. Every day it
becomes more obvious that it may never be possible to answer by
purely scientific means the questions of how the universe came into
being, how life originated in it, and what constitutes the phenome-
non of life itself: and, therefore, also the question of the true nature
and purpose of human existence. But until we are in a position to
answer this last-named question, we cannot even attempt to define
moral values such as “‘good™ and “evil”: simply because such terms
have no meaning at all unless they are related to a knowledge (real
or imaginary) of the nature and the purpose of human existence.

This is what our most advanced scientists are now beginning to
realize. Faced with the impossibility of answering metaphysical
questions by means of physical research, they have given up the
naive hope of the last two centuries that science could ever provide
directives in the field of ethics and morality. Not that these advanced
scientists distrust science as such: on the contrary, they do believe
that it will lcad mankind to ever greater marvels of knowledge
and achievement; but at the same time they realize that scientific
endeavor has no direct connection with man’s moral and spiritual
life. No doubt, science can, and does, guide us to a better under-
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The Scope of Islamic Law

As is well known, not all the laws which form the subject matter
of conventional Muslim jurisprudence (figh) rest on injunctions
expressed in clear-cut terms of command and prohibition in Qur’an
and Sunnah. By far the larger part of fighi rulings are the outcome
of various deductive methods of reasoning, among which giyas
(deduction through analogy) figures most prominently. The great
Jfugah®@ (jurists) of the past arrived at their legal findings on the
basis of their study of Qur’an and Sunnah, and there is no doubt
that in the instance of the foremost exponents of figh this study was
extremely deep and conscientious. Nevertheless, the results of such
studies were often highly subjective: that is, they were determined
by each scholar’s personal approach to, and interpretation of, the
legal sources of Islam, as well as by the social and intellectual en-
vironment of his age. Because that environment was in many
respects vastly different from ours, some of these ‘“‘deductive”
conclusions naturally differ from the conclusions we might reach
at the present time: which is one of the reasons why so many
modern Muslims are reluctant to apply the rulings devised by
conventional figh to contemporary problems of politics and econo-
mics.

Originally, all such rulings were intended by their authors to
facilitate the application of shar‘l principles to specific questions.
In the course of time, however, these rulings acquired in the popular
mind a kind of sacrosanct validity of their own and came to be
regarded by many Muslims as an integral part of the shari‘ah, the
Canon Law, itself. In support of this popular view, it is argued that
the explicit legal statements, commands, and prohibitions con-
tained in the Qur’an and the authenticated Traditions (ahadith)
recording the sayings and doings of the Prophet are, by themselves,
not sufficient to circumscribe all possible legal situations, and that,
therefore, an amplification of the corpus juris by means of deductive
reasoning is necessary. However, quite apart from the fact that
neither Qur’an nor Sunnah offers the slightest warrant for such an
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arbitrary enlargement of the shari‘ah, one might with justice argue
(as a considerable number of Muslim scholars have argued through
the centuries) that the limited scope of the explicit ordinances con-
tained in Qur’an and Sunnah was not due to an oversight on the
part of the Law-Giver but, on the contrary, was meant to provide
a most cssential, deliberate safeguard against legal and social
rigidity: in short, it is reasonable to assume that the Law-Giver
never intended the shari‘ah to cover in detail all conceivable exi-
gencies of life. He intended no more and no less than to stake out,
as it were, the legal boundaries within which the community ought
to develop, leaving the enormous multitude of “possible” legal
situations to be decided from case to case in accordance with the
requirements of the time and of changing social conditions.
Thus, the true shari‘ah is far more concise and very much smaller
in volume than the legal structure evolved through the figh of
various schools of Islamic thought. Being a Divine Law, the
shari‘ah cannot possibly have been made dependent on scholarly
deductions or inferences of a subjective nature, but must be con-
sidered to have been laid down in its entirety in the definite ordi-
nances of Qur’an and Sunnah—ordinances expressed in positive
terms of law: “do this,” “‘do not do that,” “such-and-such a thing
is right, and therefore desirable,” “such-and-such a thing is wrong,
and therefore to be shunned.” These ordinances are described
technically as nugis (singular, nass). By their very nature, they are
not subject to conflicting interpretations; in fact, they are in no
need of any “interpretation” whatsoever, being absolutely self-
contained and unambiguous in their wording. All Arab philo-
logists agree that “the nass of Quran and Sunnah denotes the
ordinances [ahkam] forthcoming from the self-evident [zdhir]
wording in which they are expressed.” All such nass ordinances
are so formulated that they can be applied to every stage of man’s
social and intellectual development; on the other hand, many of
the subjective conclusions of the fugahd® are reflections of a parti-
cular time and mentality and ¢annot, therefore, lay claim to eternal

v Lisan al-Arab, Beirut, 1957 (1375 A.H.), Vol. VII, p. 98.
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validity. Thus, it is the nugiis of Quran and Sunnah—and only
these—that collectively constitute the real, eternal shari‘ah of
Islam. This shari‘ah concerns itself exclusively with what the Law-
Giver has ordained in unmistakable terms as an obligation or put
out of bounds as unlawful; whereas the far larger area of things
and activities which the Law-Giver has left unspecified—neither
enjoining nor forbidding them in nass terms—must be regarded
as allowable (mubah) from the shari point of view.

The reader should not suppose that the views propounded above
are an innovation in Islamic thought. In point of fact, they were
held by the Companions of the Prophet and, later, by some of the
greatest scholars of Islam—and particularly by the man who may
rightly be considered one of the most brilliant fugahd in all our
history: Ibn Hazm of Cordova (384456 A.H.) [A.D.994-1064].
Nothing could be more illustrative of the problem under discussion
than the following passages from the Introduction to his great
work, Al-Muhalla:

The shari‘ah in its entirety refers either to obligatory acts
[fard], the omission of which constitutes a sin; or to forbidden
acts [haram], the commission of which constitutes a sin; or to
allowed acts [mubah)], the commission or omission of which
does not make man a sinner. Now these mubah acts are of
three kinds: first, acts which have been recommended [mandiib]
—meaning that there is merit in doing them, but no sin in
omitting them; second, acts which are undesirable {makrih]—
meaning that there is merit in abstaining from them, but no sin
in committing them; and, third, acts which have been left
unspecified [mutlagl—being neither meritorious nor sinful
whether committed or omitted...

The Apostle of God said: “Do not ask me about matters
which 1 have left unspoken: for, behold, there were people
before you who went to their doom because they had put too
many questions to their prophets and thereupon disagreed
[about their teachings]. Therefore, if I command you any-
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of human life which by their very nature are not subject to change.
This special characteristic of the Divine Law—its applicability to
all stages and conditions of human development—presupposes
that its ordinances cover, in the first instance, general principles
only (allowing thereby for the necessity of time-conditioned vari-
ations in matters of detail), and, in the second instance, provide
for detailed legislation in such matters as are not affected by
changes due to man’s social development. On examining the con-
text of the nusas, it will be found that this assumption is correct.
Whenever detailed nass legislation is forthcoming, it invariably
relates to such aspects of our individual and social existence as are
independent of all time-conditioned changes (for example, the
basic elements of human nature and of human relations). When-
ever, on the other hand, changes are indispensable for human
progress (for example, in matters of government, technology,
economic legislation, and so forth), the shari‘ah does not stipulate
any detailed laws, but either lays down general principles only or
refrains from making any legal enactment. And this is where
ijtihadi legislation rightfully comes in. To be more precise, the
legitimate field of the community’s lawmaking activity comprises
(a) details in cases and situations where the shari‘ah provides a
general principle but no detailed ruling, and (b) principles and
details with regard to matters which are mubdh, that is, not covered
by shar‘i laws at all. It is this method that the Qur’an has referred
to in the words:

LL‘;.._,:;,:rS:..u.,,Jil

“For every one of you We have ordained a Divine Law and an
open road.”* Thus, while the Divine Law (the shari‘ah) outlines the
area within which Muslim life may develop, the Law-Giver has
conceded to us, within this area, an “open road” (minhgj) for
temporal legislation which would cover the contingencies deliber-
ately left untouched by the nugsis of Qur’an and Sunnah.

¢ Quran 5:48.
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think about them anew, in a creative manner, on the basis of our
own study of the original sources.

If we approach our task in this spirit of free inquiry, we shall
arrive at two important conclusions. First, the concept of Islamic
Law—especially with regard to public law—acquires once again
that simplicity which had been envisaged for it by the Law-Giver
but has subsequently been buried under many layers of conventional
and frequently arbitrary interpretation. Second—and this is most
pertinent to the problem before us—the outward forms and func-
tions of an Islamic state need not necessarily correspond to any
“historical precedent.” All that is required of a state in order that
it might deservedly be described as “Islamic™ is the embodiment
in its constitution and practice of those clear-cut, unambiguous
ordinances of Islam which have a direct bearing on the com-
munity’s social, political, and economic life. As it happens, those
ordinances are very few and very precisely formulated; and they
are invariably of such a nature as to allow the widest possible
latitude to the needs of any particular time and social condition.



Chapter 11

TERMINOLOGY AND HISTORICAL PRECEDENT

Misapplication of Western Terms

One of the main reasons for the confusion regarding the idea of the
Islamic state is the indiscriminate application—both by the up-
holders and the critics of this idea—of Western political terms and
definitions to the entirely different concept of Islamic polity. Not
infrequently we find in the writings of modern Muslims the assertion
that “Islamic is democratic” or even thai it aims at the establish-
ment of a “socialist” society; whereas many Western writers refer
to an alleged *“totalitarianism” in Islam which must necessarily
result in dictatorship. Such superficial attempts at political defini-
tion are not only mutually contradictory, and therefore of no
practical value for the purposes of a serious discussion, but also
carry with them the danger of looking at the problems of Muslim
society from the angle of Western historical experiences alone and,
thus, of envisaging developments which may be justifiable or
objectionable—depending on the viewpoint of the observer—but
may be wholly out of place within the world-view of Islam. One
should always remember that when the European or American
speaks of “democracy,” “liberalism,” *‘socialism,” “theocracy,”
“parliamentary government,” and so forth, he uses these terms
within the context of Western historical experience. Within this
context, such terms have not merely their legitimate place but are
also easily understandable: they immediately evoke mental pictures
of what has actually happened or might conceivably happen in the
course of the West’s historical development, and can therefore
survive the changes to which the passing of time subjects all human
concepts. More than that: the very fact of conceptual change—the
fact that many of the political terms current today bear a meaning

[18]
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newly conquered territories). Inasmuch as such enactments were
promulgated by the legitimate government of the day and were,
moreover, not contrary to the spirit or the letter of any shari law,
they had full legal validity for that time. But this does not mean
that they must remain valid for all times.

The Example of the Prophet’s Companions

An objection to this claim of legal flexibility might thus be made:
“Were not those great Companions of the Prophet better acquainted
with the innermost aims of Islam than we could ever be? Is it not,
therefore, absolutely necessary to follow their example as closely
as possible in matters of statecraft as well? Did not the Apostle of
God himself urge us to model our behavior on that of his Com-
panions?”’

This objection has an emotional background of great force, and
so I shall try to answer it at this stage of our discussion.

It is true that the Prophet has impressed on us the necessity of
taking his Companions as an example: not only because they had
spent many years in the Master’s company and were thus fully
aware of his ways, but also because the character and behavior
of some of them attained to incomparably high levels. However,
our moral obligation to try to emulate the great Companions
relates precisely to their character and behavior—to their spiritual
and social integrity, their selflessness, their idealism, and their
unquestioning surrender to the will of God. It cannot and does
not relate to an imitation, by people of later times, of the Com-
panions’ procedure in matters of state administration—for the
simple reason, pointed out above, that this procedure was in many
respects an outcome of time-conditioned requirements and indi-
vidual ijtihdd, and did not in each and every instance depend on
shar‘i ordinances alone. The Prophet’s sanction of a ruler’s right
to resort to such free, ijtihdadi decisions is illustrated in many
Traditions, but perhaps nowhere as lucidly as in the classical report
of his conversation with his Companion Mu‘dh ibn Jabal:
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When he [Mu‘adh ibn Jabal] was being sent [as governor] to the
Yemen, the Prophet asked him: “How will you decide the
cases that will be brought before you?” Mu‘Adh replied: “I
shall decide them according to the Book of God.”—*“And if
you find nothing concerning [a particular matter] in the Book
of God?”—*“Then I shall decide it according to the Sunnah
of God’s Apostle.”—*“And if you find nothing about it in the
Sunnah of God’s Apostle?’—*“Then,” replied Mu‘adh, “I shall
exercise my own judgment [ajtahidu bi-ra’yi] without the least
hesitation.” Thereupon the Prophet slapped him upon the
chest and said: “Praised be God, who has caused the messen-
ger of God’s Messenger to please the latter!™?

By no stretch of imagination could Mu‘ddh be supposed to have
meant that his—as yet nonexistent—legal or administrative de-
cisions would become a permanent addition to the code of laws
enunciated in the ausdgs of Qurdn and Sunnah. Nor could the
Prophet have intended to sanction the future ijtihddi judgments
of Mu‘adh as binding on anybody outside the latter’s temporal
or territorial jurisdiction, not to speak of later generations: for it
might well have happened (as indeed it frequently did happen) that
a Companion’s decision on a particular matter was at variance
with the opinions of other Companions. The Prophet’s saying
implied no more and no less than an approval of his Companion’s
common sense in claiming for himself the right of an independent
decision in all matters not formulated in terms of law in the nugis
of Qur’dn and Sunnah. In point of fact, none of the Companions
ever regarded his own ijtihdd—either on questions of belief or of
action—as binding, in a religious sense, on any other person.

! At-Tirmidhi and Abt D3a’id, on the authority of Mu‘idh ibn Jabal.
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Their hearts were blessed with the deepest humility; and none of
them ever arrogated to himself the status of a law-giver for all
times. Yet precisely such a status has come to be ascribed to them
by people of later generations: by people who in their pious—and
certainly justifiable—admiration of those splendid Friends of the
Prophet have become blind to the element of imperfection inherent
in all human nature. In this blindness they commit the mistake of
regarding every detail of the Companions’ ijtihdd in political matters
as a “legal precedent” binding on the community for ever and ever:
a view justified neither by the shari‘ah nor by common sense.

Without in the least impairing our reverence for the Companions,
we may safely admit that all findings obtained through ijtihdd, by
however great a person, are invariably conditioned by that person’s
environment and state of knowledge: and knowledge, especially in
matters of social concern, depends not so much on the loftiness of
a man’s character as on the sum total of the historical experience
available to him. There can be no doubt that the historical expe-
rience available to us is, without any merit on our part, very much
wider than that which was available to the Companions thirteen
centuries ago. Indeed, we have only to think of the immense
development in the intervening centuries of so many scientific con-
cepts in order to realize that in some respects we are even better
equipped to grasp the inner purport of this or that socioeconomic
proposition of Islam than the Companions could possibly have
been: simply because we can draw not only upon their experiences,
but also upon the accumulated historical and intellectual experience
of those thirteen centuries which, to them, still lay shrouded in the
impenetrable mists of the future.

We should never forget that the message of Islam is eternal and
must therefore always remain open to the searching intellect of
man. The very greatness of the Qur’an and of the Prophet’s life-
example lies in the fact that the more our knowledge of the world
progresses, the better we can understand the wisdom of the Law
of Islam. Thus, our right to independent ijtihad on the basis of
Qur’dn and Sunnah is not merely permissive, but mandatory; and
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particularly so in matters on which the shari‘ah is either entirely
silent or has given us no more than general principles.

It is obvious that our conclusions as to the best means of achieving
administrative efficiency and safeguarding social equity are con-
ditioned by the time and the socioeconomic environment in which
we live—and so, logically, quite a big proportion of the legislative
enactments in an Islamic state must vary from time to time. This
cannot, of course, affect those elements of legislation which are
clearly ordained in the nusis of Qur’dn and Sunnah and are there-
fore unchangeable from the viewpoint of the believer; nor can it
affect the essential proviso that all such variable, non-shari enact-
ments must not run counter to existing, unequivocal shari in-
junctions. With all this, however, there can be not the least doubt
that an Islamic constitution to be evolved thirteen centuries after
the Right-Guided Caliphs may legitimately differ from that which
was valid in and for their time.

It is, however, not even necessary to visualize an interval of
thirteen centuries in order to understand that the political require-
ments of one time often differ from the requirements in this respect
of an earlier period. Even within the short span of a few decades,
the Right-Guided Caliphs themselves varied their system of ad-
ministration—or, as we would say today, the constitution of the
state—in many a point. As an illustration, let us take the problem
of choosing the head of the state.

There was, naturally, no difference among the Companions con-
cerning the principle of elective government as such, for, as we shall
see, the shari‘ah is perfectly clear on this subject. However, although
it is beyond doubt that the chief executive of an Islamic state must
be elected, the Law does not specify any particular method of
election; and so, rightly, the Companions regarded the method of
election as something that lay outside the scope of the shari‘ah
and could, therefore, legitimately be varied in accordance with the
best interests of the community. Thus, the first Caliph, Abii Bakr,
was elected by the chiefs of the muhdjirs and ansar® present at

2 The muhdjirs were the Meccan Muslims who accompanied the Prophet on
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izes them, the state can rightly be described as “God’s vice-gerent
on earth”—at least in that part of the earth which falls under its
factual jurisdiction.

Guiding Principles

From the shar‘i point of view, the legitimacy of an Islamic state—
that is to say, its religious claim to a Muslim’s loyalty and allegiance
—rests on the fundamental injunction of the Qur’an,

oS o8 Bl Gl ey ot bl LT S

“O you Faithful! Obey God and obey the Apostle and those in
authority from among you.”?? In this concise manner the Qur’an
establishes several important principles relating to the nature of an
Islamic state.

First: The foremost duty of such a state consists in enforcing
the ordinances of the shari‘ah in the territories under its jurisdiction.
This obligation has been further stressed in the verse,

Gl o Al B 55T L e d g
“Those who do not judge by what God has revealed—those indeed
are the evildoers.”*® Hence, no state can be deemed genuinely
Islamic unless its constitution contains an enactment to the effect
that the iaws of the shari‘ah bearing on matters of public concern
shall form the inviolable basis of all state legislation. I should like
to point out that this limitation of state jurisdiction to “matters of
public concern™ does not, of course, imply that the shari‘ah itself
could ever be similarly restricted in its scope—for it undoubtedly
relates to the whole of man’s life, both public and private. We
should not, however, lose sight of the fact that the state, being a
social organization, is concerned exclusively with the social aspect
of human life and, consequently, requires of the shari‘ah no more
than a code of laws bearing on this aspect.!4
1 Qur’dn 4:59.
13 Jbid., 5:47.
1 For a suggestion regarding the codification of such shar*i laws, see chapter vi.
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“Hearing and obeying is binding on a Muslim, whether he likes
or dislikes the order—so long as he is not ordered to commit a sin;
but if he is ordered to commit a sin, there is no hearing and no
obeying.”2® In other words, the community’s allegiance to ““those
in authority from among you” is conditional upon those in
authority acting in obedience to God and His Apostle. From this
principle it follows that the community is duty-bound to supervise
the activities of the government, to give its consent to right actions,
and to withdraw it whenever the government deviates from the
path of good conduct. Thus, government subject to the people’s
consent is a most essential prerequisite of an Islamic state.

Fourth: The principle of “popular consent” presupposes that the
government as such comes into existence on the basis of the people’s
free choice and is fully representative of this choice. This is yet
another aspect of the Qur’anic expression “from among you.”
It refers to the Muslim community as a whole or, to be more precise,
to a particular body representing it. Thus it follows that, in order to
satisfy the requirements of Islamic Law, the leadership of the state
must be of an elective nature; consequently, an assumption of
governmental power through nonelective means of any description
whatsoever becomes automatically, even though the person or
persons concerned be Muslims, as illegal as an imposition of power,
by conquest, from outside the Muslim community.!?

18 Al-Bukhari and Muslim, on the authority of Ibn ‘Umar.

17 | should like to point out that my use of the term ‘“‘governmental power”
essentially coincides with the term su/tan in the sense in which it occurs in
several authentic Traditions dealing with political problems. In this pristine
sense, the term sultdn has not the (unjustifiably) restricted meaning of “king”
given to it by many medieval and modern writers, whether Muslim or non-
Muslim, but extends to the whole sphere of staie administration. In classical
Arabic—the language of the Quran and the Traditions—sultdn denotes
primarily *a proof™ or “a convincing argument™; in its secondary sense,
“authority™ or “power” in both its abstract and concrete meanings. Whenever
the Prophet spoke of “sultdn™ in the context of the community’s political life,
he invariably applied this term to what we today describe as “government™;
and this was the practice of his Companions as well. The application of the
term to a person entrusted with government—that is, a ruler or a king—is
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The Source of State Sovereignty

This brings us to the question (interesting from the viewpoint of
political philosophy) of the sources from which an Islamic state is
supposed to derive its sovereignty: a question not nearly as “theo-
retical” as it might appear at first glance.

To be sure, the individual average citizen does not, as a rule,
concern himself unduly with speculation as to the “sources of state
sovereignty” so long as the institutions and the administrative
procedure of the state have or seem to have a favorable effect on
his personal mode of living and on the possibilities of his economic
advancement. Nevertheless, no historian can deny that the moral
values which the citizens attribute to their state are, in the long run,
decisive for the survival of its spiritual authority and thus, ulti-
mately, for the survival of social discipline in the widest sense of
the word. No outward political forms, even the best of them, can
achieve their objective by themselves. Their usefulness depends,
in the last resort, on their spiritual contents; and if those contents
are defective, the consequences may well be disastrous for the
community. Thus, it is highly probable that the centuries-old lack
of social discipline and civic spirit among the Muslim community
is largely due to the confusion (in its own turn caused by a series
of unfortunate historical developments) regarding the conceptual
basis of the authority inherent in the state as such. This confusion
might perhaps explain the meekness with which the Muslims have
for centuries submitted to every kind of oppression and exploitation
at the hands of unscrupulous rulers.

Obviously, the political climate of our time no longer favors
such a meek submission to injustice. Under the influence of
Western political theories, more and more educated Muslims have
begun to assert that ultimate sovereignty belongs to “the people,”
whose will alone must be decisive in the formation of all state

definitely a post-classical corruption of the original meaning. (See, for instance,
Lane’s Arabic-English Lexicon, Part 4, pp. 1405-1406.)
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institutions as well as in the scope of current legislation. Even
among those modern Muslims who accept in principle the idea of
an Islamic state, there are an appreciable number who claim abso-
lute sovereignty for the “united will of the people” (ijma‘) on the
basis of the Prophet’s saying,

s e ‘_;J et ¥ al o
“Never will God make my community agree on a wrong course,””18

Many Muslims conclude from this Tradition that whatever the
community—or at least the majority within it—agrees upon must,
under all circumstances, be the right course.'® But this conclusion
is entirely unjustified. The above saying of the Prophet is negative,
not positive. He meant exactly what he said: namely, that never
would all Muslims pursue a wrong course, and that always there
would be persons or groups among them who would disagree with
the erring ones and would insist on taking the right course.

Therefore, whenever we speak of the “will of the people” in the
context of Islamic political thought, we should be careful to avoid
what a popular saying describes as “emptying the child with the
bath”—in other words, we should not substitute for the un-Islamic
autocracy of our past centuries the equally un-Islamic concept
of unrestricted sovereignty on the part of the community as a
whole.

Inasmuch as the legitimacy of an Islamic state arises from the
people’s voluntary agreement on a particular ideology and is, more-
over, conditional upon their consent to the manner in which the
state is administered, one might be tempted to say that “sovereignty
rests with the people”; but inasmuch as in a consciously Islamic
society the people’s consent to a particular method of government
and a particular scheme of sociopolitical codperation is but a result
of their having accepted Islam as a Divine Ordinance, there can be

18 At-Tirmidhi, on the authority of ‘Abd Allah ibn ‘Umar.

1* This conclusion is analogous to the ancient Roman saying, vox populi,
vox Dei (“the voice of the people is the voice of God™), which finds an echo
in all Western concepts of democracy.
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no question of their being endowed with sovereignty in their own
right. The Qur’an says:

N N

Say: O God, Lord of Sovereignty! Thou givest sovereignty
to whom Thou pleasest, and takest away sovereignty from
whom Thou pleasest. Thou exaltest whom Thou pleasest, and
abasest whom Thou pleasest. In Thy hand is all good: for
Thou hast power over all things.2?

Thus, the real source of all sovereignty is the will of God as
manifested in the ordinances of the shari‘ah. The power of the
Muslim community is of a vicarious kind, being held, as it were,
in trust from God; and so the Islamic state—which, as we have
seen, owes its existence to the will of the people and is subject to
control by them—derives its sovereignty, ultimately, from God.
If it conforms to the shar‘i conditions on which I have dwelt in the
preceding pages, it has a claim to the allegiance of its citizens in
consonance with the words of the Prophet:
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“He who obeys me, obeys God; and he who disobeys me, disobeys
God. And he who obeys the amir [i.e., the head of the state],
obeys me; and he who disobeys the amir, disobeys me.””%! Thus,
when the majority of the community have decided to entrust the
government to a particular leader, every Muslim citizen must con-
sider himself morally bound by that decision even if it goes against
his personal preferences.

The Head of the State

Since the purpose of an Islamic state is not ““self-determination” for
a racial or cultural entity but the establishment of Islamic Law as a

20 Qur’an 3:26.
21 Al-Bukhiri and Muslim, on the authority of Abii Hurayrah.
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the fact that no non-Muslim citizen—however great his personal
integrity and his loyalty to the state—could, on psychological
grounds, ever be supposed to work wholeheartedly for the ideolo-
gical objectives of Islam; nor, in fairness, could such a demand be
made of him. On the other hand, no ideological organization
(whether based on religious or other doctrines) can afford to entrust
the direction of its affairs to persons not professing its ideology. Is
it, for instance, conceivable that a non-Communist could be given
a political key position—not to speak of supreme leadership of the
state—in Soviet Russia? Obviously not, and logically so: for as
long as communism supplies the ideological basis of the state, only
persons who identify themselves unreservedly with its aims can be
relied upon to translate those aims into terms of administrative
policy.

The above finding, taken in conjunction with the nass ordinance,
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“Obey God and obey the Apostle and those in authority from
among you,” leads us inescapably to the conclusion that those who
are to wicld supreme authority in the Islamic state and are to be
responsible for the shaping of its policies should always be Muslims:
and this not merely de facto, by virtue of their majority in the
country, but also de jure, by virtue of a constitutional enactment.
If we are resolved to make Islam the dominant factor in our lives,
we must have the moral courage to declare openly that we are not
prepared to endanger our future by falling into line with the
demands of that spurious “liberalism” which refuses to attribute
any importance to men’s religious convictions; and that, on the
contrary, the beliefs a man holds are far more important to us than
the mere accident of his having been born or naturalized in our
country.

It is obvious, then, that the head of an Islamic state must be a
Muslim. In consonance with the principle enunciated in the Qur’an,

p:.:t al xe (KS5T 0
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“Behold, the noblest of you before God is the most righteous of
you,”2 he must be chosen on merit alone; and this precludes any
considerations of race, family origin, or previous social status. The
Prophet said:
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“Hear and obey, even though your amir be an Abyssinian slave
with crinkly hair,”%?

Apart from the stipulation that the prospective amir®t be a Muslim
and the “most righteous of you”—which obviously implies that
he must be mature, wise, and superior in character—the shari‘ah
does not specify any further conditions for eligibility to this office,
nor does it lay down any particular mode of election, or circum-
scribe the extent of the electorate. Consequently, these details are
to be devised by the community in accordance with its best interests
and the exigencies of the time. The same applies to the question
of the period during which the amir shall hold office. It is con-
ceivable that a definite number of years may be fixed for this purpose
(possibly with the right to reélection); alternatively, the amir’s
tenure of office may be subject to termination when the incumbent
reaches a certain age limit, provided he discharges his duties loyally
and efficiently; or, as a third alternative, the tenure of office may be
for life, with the same proviso as above—that is to say, the amir
would have to relinquish his office only if and when it becomes
evident that he does not loyally perform his duties or that he is no
longer able to maintain efficiency owing to bodily ill-health or
mental debility. In this wide latitude regarding the tenure of the
amir’s office we see another illustration of the great flexibility in-
herent in the political law of Qur’an and Sunnah.

2 Qur’an 49:13.

3 Al-Bukhiri, on the authority of Anas.

1 am using here the designation amir (which may be translated as ‘““‘com-
mander,” “leader,” or *“‘holder of authority”) for the sake of convenience alone.
Although it is one of the two designations used most frequently by the Prophet
when referting to the head of the community (the other being imam), the Mus-
lims are under no shari obligation to adopt this title in preference to any other,
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The Principle of Consultation

As we have seen, the shari‘ah refrains deliberately from providing
detailed regulations for all the manifold, changing requirements of
our social existence. The need for continuous, temporal legislation
is, therefore, self-evident. In an Islamic state, this legislation would
relate to the many problems of administration not touched upon
by the shari‘ah at all, as well as the problems with regard to which
the shari‘ah has provided general principles but no detailed laws.
In either instance it is up to the community to evolve the relevant,
detailed legislation through an exercise of independent reasoning
(ijtihad) in consonance with the spirit of Islamic Law and the best
interests of the nation. It goes without saying that in matters
affecting the communal side of our life no legislative ijzihadi de-
cisions can possibly be left to the discretion of individuals: they
must be based on a definite consensus (ijma“) of the whole com-
munity (which, of course, does not preclude the community’s
agreement, in any matter under consideration, on an ijtihadi finding
arrived at previously by an individual scholar or a group of scholars).

Who is to enact this temporal, communal legislation? Obviously,
the community as a whole cannot be expected to sit together and
to legislate; and so there must be a person or a limited number of
persons to whom the community could delegate its legislative
powers and whose decisions would be binding on all. The question
is, thus, to what person or persons should this task be entrusted?

Many Muslims are of the opinion—seemingly justified by the
example of the Right-Guided Caliphate—that all powers pertaining
to temporal, non-shari legislation should be vested in one person,
namely, the amir: for, having been freely elected by the community,
he may be deemed to represent the community not only in executive
but also in legislative concerns. However, many other Muslims
hold the view—also supported by historical evidence—that so great
an accumulation of power in one man’s hands is always fraught
with the gravest of risks. For one thing, an individual, however
brilliant, righteous and well-intentioned, may easily commit mis-
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takes of judgment owing to personal bias in this or that matter;
whereas, on the other hand, in an assembly composed of many
persons, the very existence of contrasting opinions—and the ensuing
debate on these opinions—tends to illuminate every problem from
various angles: thus, the danger of individual bias obtruding itself
on legislation is, if not eliminated, at least greatly reduced. Nor is
this all. Possession of absolute power often corrupts its possessor
and tempts him to abuse it, consciously or unconsciously, in his
own interest or in that of his partisans. In accordance with this
view, the legislative powers of the state should be vested in a body
of legislators whom the community would elect for this specific
purpose.

It would thus appear that the Muslims are free to make their
choice between an autocratic rule exercised by the amir on the one
hand, and a rule by council (or assembly, or parliament, or what-
ever name we may give to it), on the other. But when we examine
this question more closely, we find that in reality the apparent free-
dom of choice between these two alternatives is nonexistent, the
issue having been decided most categorically by the Qur’anic
ordinance,

2 oS r‘f‘

“Their [the Believers’] communal business [amr] is to be [transacted
in] consultation among themselves,”’2®

This nass injunction must be regarded as the fundamental,
operative clause of all Islamic thought relating to statecraft. It is
so comprehensive that it reaches out into almost every department
of political life, and it is so self-expressive and unequivocal that no
attempt at arbitrary interpretation can change its purport. The
word amr in this injunction refers to all affairs of a communal
nature and therefore also to the manner in which the government
of an Islamic state is to be established: that is, to the elective
principle underlying all governmental authority. Beyond that, the
phrase amruhum shira baynahum—literally, ‘‘their communal

2 Qur’an 42:38.
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business is consultation among themselves”—makes the transaction
of all political business not only consequent upon, but synonymous
with, consultation: which means that the legislative powers of the
state must be vested in an assembly chosen by the community
specifically for this purpose.

Elective Assembly

It is evident from the context that the expression “among them-
selves” in the Qur’anic ordinance under consideration refers to the
whole community: hence, the legislative assembly—or, to use a
term well known throughout Muslim history, the majlis ash-shird
—must be truly representative of the entire community, both men
and women. Such a representative character can be achieved only
through free and general elections: therefore, the members of the
majlis must be elected by means of the widest possible suffrage,
including both men and women. The extent of that suffrage and
the qualifications to be demanded of the voters—Ilike those of the
candidates—are details regarding which neither Qur'an nor Sunnah
provides any clear-cut legislation, and which, consequently, are
left to the discretion of the community in the light of the require-
ments of the time.

One could, of course, argue that, instead of being elected—
directly or indirectly—by the whole community, the majlis might be
sufficiently representative if its members were simply nominated
by the amir—because, owing as he does his position and authority
to a popular mandate, he might be deemed to be an embodiment of
the community’s will. But whatever support may be invoked for
this view from Muslim history, its weakness at once becomes
apparent if we bear in mind that the manner in which a legislative
body comes into being must be counted among the most important
affairs of state; and if we accept the Divine dictum that all our
communal affairs are to be transacted on the basis of popular con-
sultation, we cannot escape the conclusion that the process of
constituting the majlis must be, in itself, an outcome of “consul-
tation” in the widest and most direct sense of the word. In complex
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one might perhaps argue that even a government on the European
parliamentary pattern—-that is, a cabinet of ministers deriving their
mandates from and directly responsible to the legislature—would
not necessarily offend against the principle of one-man leadership
inasmuch as in an Islamic state the cabinet would be headed by the
amir who, as we know, combines in his person the twin functions
of head of the state and of prime minister. Common sense, how-
ever, tells us that such an arrangement would render the position
of the amir highly anomalous. On the one hand, he is supposed
to be the executive dhu ’l-amr (holder of authority) in his own right,
by virtue of a popular election, while, on the other hand, he
would have to share his executive responsibilities with a group of
ministers individually responsible to the legislature: thus, it would
be the parties represented in the majlis, and not the amir, who
would be the ultimate fount of all executive power in the state.
Apart from the fact that such an arrangement would militate
against the Islamic concept of leadership, it would result unavoid-
ably in the government’s policy being always dependent on a com-
promise—or, rather, on an unending series of compromises—
between various, sometimes conflicting, party programs, and never
being able to attain that single-mindedness and inner continuity
so essential for an Islamic state.

This principle of compromise between opposing party programs
may be necessary—and sometimes even morally justifiable—in
communities which are not animated by any definite ideology and
are, therefore, bound to subordinate all political decisions to the
people’s changing views as to what may be the right course of
action under given circumstances; but it is certainly out of place
in an ideological Islamic state in which the concepts of “right”” and
“wrong” have a definite connotation and cannot possibly be made
dependent on mere expediency. In such a state, not only legislation
but also administrative policy must at all times be expressive of the
ideology on which the community has agreed beforehand; and this
can never come about if the government is obliged to subordinate
its day-to-day activity to a consideration of fluctuating party poli-
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prepare, and draft any elaborate legal enactment. Consequently,
the relevant work of research, preparation, and drafting—and
often also of initiating—new legislation becomes, in modern states,
the responsibility of the executive. It is in the executive depart-
ments of government that most of the major legislative bills
are expertly prepared by civil servants trained specially for this
purpose, and are thereupon placed before the legislative assembly
for discussion, possible amendment, and final decision.

Such a procedure might be entirely satisfactory from the Islamic
point of view so far as popular consent is concerned—for, obviously,
no legislative measure could become law unless and until it has been
thoroughly discussed in the majlis ash-shiird and finally approved
by it with or without amendments. However, popular consent
alone does not constitute the beginning and the end of all Islamic
requirements with regard to legislation: the principle of amruhum
shara baynahum categorically demands that all governmental ac-
tivity (on the legislative as well as on the executive side) should be
a direct outcome of consultation. How can this be achieved without
hampering the executive branch of the government at every step
and thus destroying its freedom of action? To my mind, there is
but one solution to this problem.

We know that in all modern parliaments special committees
are instituted to deal with particular problems of government:
a foreign affairs committee, a national defense committee, a judiciary
commmittee, and so forth. It is before these bodies, selected by the
members of the assembly from among themselves, that the execu-
tive has from time to time to justify its policies; and it is from them
that it has to obtain the initial approval for the manner in which
administrative business is conducted: a procedure which naturally
simplifies the subsequent debate in the plenary session of the parlia-
ment. However, the approval or disapproval of a parliamentary
committee—and subsequently of the entire assembly—is usually
only a post factum verdict on the executive policies of the govern-
ment: that is to say, the assembly as such (or any of its parlia-
mentary committees) is only in exceptional instances, and almost
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keep strictly to the Qur’anic concept of jihdd, which makes war
permissible only in self-defense, the duty of defending the state which
affords them protection is obviously a duty for the non-Muslim
citizens as well; and the more so in view of the fact that Islam
extends this protection not merely to their material concerns but
also to their spiritual freedom.!® It is true that the Prophet never
insisted that the non-Muslims living under Muslim protection (ah/
adh-dhimmah) should actively participate in the campaigns which
he waged in the defense of Islam; but neither did he forbid non-
Muslims to take part in war side by side with the Muslims, if they
so desired. The difference between Muslim and non-Muslim in
this respect is that the former is bound by the commandments of
his religion to sacrifice his life, if necessary, in a just war (and only
a just war can be called jihdd), whereas the non-Muslim citizen
cannot under all circumstances be called upon to do the same. It
may be presumed that the great majority of non-Muslim citizens
would be willing, and even eager, to play their part in the defense
of a state that offers them full protection and guarantees all their
civic rights: still, it is conceivable that some of these non-Muslims
—especially Christians—might regard the bearing of arms as in-
compatible with their religious beliefs and, consequently, object
to being drafted for military service; and to such “conscientious
objectors™ would naturally apply the ordinance, “There shall be
no compulsion in religion.” They are entitled to exemption from
military service on the payment of a special tax, called jizyah
(which, as its very name denotes, is a “‘compensation tax,” namely,
in liew of military service). No fixed rate has been set by the
Prophet for this tax, but from all available Traditions it is evident
that it is to be lower than the zakdt-tax to which the Muslims are
liable and which—because it is a specifically Islamic religious duty
—is naturally not levied on non-Muslims. Only those of the non-
Muslims who, if they were Muslims, would be expected to serve
in the armed forces of the state (and from among them only those
who are financially capable) are liable to the payment of jizyah.
15 See the Qur’anic verse 22:40, quoted previously (p. 71).
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as”’] he can”?—that is to say, so long as the imam upholds the
values of Islam in general and does not deliberately forsake its
aims. An occasional lapse on his part does not entitle the citizens
—at least so long as the majority of the community has not
pronounced itself against him—to revolt against his government.
Thus, the Prophet said:
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If anyone sees in his amir something that displeases him, let
him [nevertheless] remain patient; for, behold, he who separates
himself from the united community by even so much as a
handspan and dies thereupon, has died the death of the Time
of Ignorance.2®
How long, then, and to what extent shall the citizens exercise
patience with an unjust government? An answer to this question
is forthcoming from several authentic Traditions and particularly
from the following two, which must be read together:
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The Apostle of God said: “The best of your leaders are those
whom you love and who love you, those upon whom you
invoke blessings and who invoke blessings upon you; the
worst of your leaders are those whom you hate and who
hate you, those whom you curse and who curse you.” We
[i.e., the Companions present] asked: “O Apostle of God!
Should we not overthrow them, if such is the case?” He
replied: “No, so long as they uphold prayer among you; no,

so long as they uphold prayer among you!”’??

3% Muslim, on the authority of ‘Abd Allih ibn ‘Amr.
8¢ Al-Bukhari and Muslim, on the authority of ‘Abd Alldh ibn ‘Abbis.
#7  Muslim, on the authority of ‘Awf ibn Mailik al-Ashja“.
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It is obvious that, in this context, the “upholding of prayer” has a
far wider meaning than the mere holding of congregational
prayers: it denotes—as it does at the beginning of the second
chapter of the Qur’an?®—a positive upholding of the Faith.

The other Tradition, narrated by the Companion ‘Ubadah ibn
as-Samit, runs as follows:
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The Prophet called us, and we pledged our allegiance to him.
He imposed on us the duty to hear and obey in whatever
pleases and displeases us, in hardship as well as in ease,
whatever our personal preference, and [impressed on us] that
we should not withdraw authority from those who have been
entrusted with it, “unless you see an obvious infidelity [kuf7]
for which you have a clear proof from [the Book of] God.”%?
From the context of all the Traditions relating to this point,
four principles are self-evident: (1) so long as the amir represents
the legally established government, all citizens owe him their
allegiance, however much one or another of them may dislike his
person and, on occasion, even his administrative acts; (2) if the
government issues laws or regulations which involve the commission
of a sin in the strict sharl sense, the duty of obedience ceases to
be operative with regard to these laws or regulations; (3) if the
government sets itself openly and deliberately against the nass
ordinances of the Qur’an, it may be deemed to have become guilty
of infidelity, whereupon authority should be withdrawn from it;
and (4) this withdrawal of authority must never be brought about
by armed rebellion on the part of a minority within the community
—for the Prophet has warned,

, L b ol e o
8 Qur’an 2:3.

3 Al-Bukhiri, on the authority of ‘Ubadah ibn as-$amit. An almost identical
Tradition has been quoted by Muslim as well.
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run counter to this fundamental guarantee. Thus, subjection of
citizens, other than those previously convicted of felony, to secret
police supervision would be entirely out of bounds in a truly
Islamic state; arrest on mere suspicion would be a breach of
constitutional law; and imprisonment or internment without
previous trial and conviction by a duly established court of law
would clearly contravene the principle of the inviolability of the
human person laid down so unequivocally in Qur’an and Sunnah.

Free and Compulsory Education

A logical corollary of the citizen’s duty to watch scrupulously over
the activities of the government is, as already mentioned, the
freedom of opinion and of its expression guaranteed by Islam to
all mature members of the community. But the duty and the right
to express one’s opinion freely may be meaningless—and on occasion
even injurious to the best interests of the society—if those opinions
are not based on sound thought, which, in its turn, presupposes the
possession of sound knowledge. Consequently, it is the citizens’
right and the government’s duty to have a system of education
which would make knowledge freely accessible to every man and
woman in the state. Both Qur’an and Sunnah are full of injunctions
relating to the acquisition of knowledge, and the Prophet stressed
its supreme value on innumerable occasions, as, for instance:
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“If anybody goes on his way in search of knowledge, God will
thereby make easy for him the way to Paradise.”4® “The superiority
of the learned man over a [mere] worshipper is like the superiority
of the moon when it is full over all the stars.”4? And he went even
further than that:
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48 Muslim, on the authority of Abi Hurayrah.
47 At-Tirmidhi, Aba Da’dd, and Ahmad ibn Hanbal, on the authority of
Abi 'd-Darda’.
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“The superiority of the learned man over a [mere] worshipper is
like my superiority over the least of you.”*® And, finally:
ey ol S5 Je @ L

“Search for knowledge is a sacred duty [ faridah] imposed on every
Muslim man and woman.”#®

It follows, therefore, that a state which owes its justification to
the call of Islam and aims at establishing the Law of Islam as the
law of the land must make education not only accessible but also
compulsory for every Muslim man and woman; and because it is
one of the basic tenets of such a state to make all the facilities of
life available to its non-Muslim citizens as well, education must be
free and compulsory for all citizens, regardless of religion.

Economic Security

Finally, in order to justify in the fullest measure its claim to the
citizens’ allegiance, the state must assume active responsibility for
their material welfare: in other words, it falls within the responsi-
bility of the state to provide its citizens with such economic facilities
as are necessary for the maintenance of human happiness and
dignity. Nothing could illustrate this principle better than the
following saying of the Apostle of God:
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Behold, every one of you is a shepherd; and every one is
responsible for his flock. Thus, the imam [i.e., the government]
that has been placed over the people is a shepherd, and is
responsible for his flock; and every man is a shepherd over his
family, and is responsible for his flock; and the woman is a
shepherdess over her husband’s household and his children,

48 At-Tirmidhi, on the authority of Abi Umidmah al-Bahili.
4% Tbn Maijah, on the authority of Anas.
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The Prophet said:
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“The Faithful are to one another like [parts of] a building—each
part strengthening the others.”%! Thus, mutual codperation in all
phases of life is a fundamental requirement of Islam; and no state
can be called Islamic unless it guides that codperation by legislative
means, and thereby enables its citizens to live up to the demands
of Islam as enunciated by the Apostle of God:
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You shall not enter Paradise until you have faith; and you
cannot attain to faith until you love one another.?? Have
compassion on those who are on earth, and He Who is in
heaven will have compassion on you.®® God will show no
compassion to him who has no compassion toward all
human beings.3*

And, more specifically:
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If a Muslim clothes another Muslim in his nudity, God will
clothe him with the green freshness of Paradise; and if a
Muslim feeds a Muslim who is hungry, God will give him to
eat of the fruits of Paradise; and if a Muslim gives a drink
to a thirsty Muslim, God will let him drink from the fountain
of Paradise.5

And, finally:

Al-Bukhari and Muslim, on the authority of Ab@ Miisa.

Muslim, on the authority of Abti Hurayrah.

At-Tirmidhi and Abi Da’iid, on the authority of ‘Abd Allah ibn ‘Amr.
Al-Bukhari and Muslim, on the authority of Jarir ibn ‘Abd Allah.
At-Tirmidhi and Abii Da’id, on the authority of Ab Sa‘id.
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“Poverty may sometimes turn into unbelief [kufi].”’%®
Poverty in the midst of plenty is a negation of the very principle
of brotherhood by which Islam stands and falls. The Prophet said:
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“By Him in Whose hand I repose! No one has real faith unless he
desires for his brother that which he desires for himself.””® Con-
sequently, the Islamic state must see to it that equity prevails
within the community, and that every citizen—man, woman and
child—shall have enough to eat and to wear, shall be succored in
case of illness, and have a decent home in which to live. In pur-
suance of this aim, the constitution of the country must contain a
provision to the effect that every citizen has a right to (@) productive
and remunerative work while of working age and in good health,
(b) training—at the expense of the state, if necessary—for such
productive work, (c) free and efficient health services in case of
illness, and (d) a provision by the state of adequate nourishment,
clothing and shelter in cases of disability resulting from illness,
widowhood, unemployment due to circumstances beyond indi-
vidual control, old age, or under-age.

Such a constitutional enactment would presuppose the creation
of a nationwide social insurance scheme, to be financed by means
of a comprehensive taxation of wealth in accordance with the
Prophet’s injunction that
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*“it shall be taken from the rich among them and turned over to the

poor among them”%—both through zakat and through additional
taxes on property and revenue; for, in the words of the Prophet,
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“There is indeed a duty [hagq] on property apart from zakat.”%®

8 As-Suyiiti, A/-Jami* ag-saghir.

80 Al-Bukhari and Muslim, on the authority of Anas.

81 Jbid., on the authority of ‘Abd Alldh ibn ‘Abbas.

¢ At-Tirmidhi and Ibn Ma3jah, on the authority of Fatimah bint Qays.
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successors had neither the vision nor the administrative ability to
continue his unfinished work.

Here, as at so many other points of Islamic history, a glorious
beginning was allowed to lapse into oblivion, to the detriment of
Islam and of the social development of its followers. Is it not our
duty, with thirteen centuries of historical experience at our disposal,
to rectify that shameful negligence and to bring ‘Umar’s work to
completion?

The Apostle of God said:

dB L ol e Ll ol L AL e dib JW ol O
o 0% ke O ade L1 7L OB 8 oWl oy iy Sael a8 00 U7
o ekt 1l ol b ke Sany) G bl e L foas ol
Gl eale LI 2 g6 <8 ol oy edly dlobl G co, 7 2 d6 4, Gads
Cute dld Sy azadl J bl clde Ul § s Wb 0% gae elaadii
s cily dlad G eoy B e gas o b sdzad el ol
Sy i ) kil cule U s B o gue St JG S ol

“@ ke &ls

Behold, God will say on the Day of Resurrection: “O son of
Adam! I was ill, and you did not succor Me.” Man will
exclaim: “O Lord, how could I have succored Thee, the Lord
of all the worlds?” And God will reply: “Did you not know
that such and such of My servants was ill, and you did not
succor him? Did you not know that if you had done so, you
would indeed have found Me with him? O son of Adam! I
asked you for food, but you did not feed Me.”—*“O Lord,
how could I have fed Thee, the Lord of all the worlds?”
Whereupon God will say: “Did you not know that such and
such of My servants asked you for food, and you did not feed
him? Did you not know that if you had done so, you would
indeed have found it [again] with Me? O son of Adam! I
asked you for a drink, but you did not give me to drink.”
Man will say thereupon: “How could I have given Thee, the
Lord of all the worlds, to drink?”” But God will reply: “‘Such
and such of My servants asked you for a drink, but you did not
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should be placed together, arranged under specific headings relating
to the various aspects of Muslim social and political life, and
circulated among competent scholars throughout the Muslim
world with a view to obtaining suggestions and criticism, especially
with regard to the method by which ordinances based on ahadith
have been treated. Stress should be laid on the fact that it is not
intended to “reduce” Qur’in and Sunnah to the extent of the nass
ordinances contained in them: it should be made clear that this
codification aims at no more than bringing out the ordinances
which—by virtue of their zdhir quality—are not subject to con-
flicting interpretations and can, therefore, constitute the largest
possible common denominator between the various fighi schools
of thought. The fact that all statements in Qur'an and Sunnah
which may be interpreted in more than one way will a priori (under
the original terms of reference issued to the codification committee)
be excluded from the purview of the code will not only make the
code acceptable to all Muslims, of whatever sect or fighi persuasion,
but will also result in a code of public law that is small in volume,
extremely concise, and therefore easily accessible to the under-
standing of every Muslim man and woman of average intelligence
and education.

(5) The criticisms and suggestions received from the scholars
among whom the proposed “minimum” code of shar‘i ordinances
has been circulated shall be considered on their merits and utilized
in the final revision of the collection, whereupon it shall be sub-
mitted to the majlis ash-shira for adoption as the Basic Law of
the land.

Toward New Horizons

If we codify the social ordinances of the shari‘ah on the lines
suggested above, the political ideology of Islam (taking the term
“political” in its widest sense) will stand forth with a clarity which
has hitherto been denied to it. Every one of its statutes will convey
a precise meaning which admits of no conflicting interpretation;
and every Muslim will know that, as a Muslim, he is bound to
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the social paths on which Islam expects us to progress: until, in
the end, all our ideas of progress will be entirely divorced from
Islam.

Do we Muslims wish this to happen? Or do we wish to make
it clear—to ourselves no less than to the rest of the world—that
Islam is a practical proposition for all times, and therefore for
our time as well?

The ideology of Islam is as practicable or as impracticable as
we Muslims choose to make it. It will remain impracticable if we
continue to confine our concept of Islamic Law to the fighi concepts
of our past; but its practicability will at once become apparent if
we have the courage and imagination to approach it with fresh
and unprejudiced minds, and exclude from its orbit all conventional,
fighi “deductions.” Obviously, such a reorientation of thought
will be a painful process to many of us. It will imply a radical
break with many habits of thought to which the Muslims have
grown accustomed in the course of their history; the abandonment
or modification of many social customs which have been “sancti-
fied” by the usage of centuries; the renunciation of the complacent
conviction that all the ways and byways of Muslim social life have
been authoritatively and finally laid down in this or that book of
figh: and all this will mean our moving forward toward horizons
as yet uncharted. And because such a prospect is frightening to
the more conservative among us, any endeavor directed toward
this end will undoubtedly provoke a most lively resistance, es-
pecially from people who have made a kind of ““vested interest” out
of their unquestioning reliance on the views of the great fugahd
of our past, and a kind of virtue out of their own timidity in
intellectual and social matters. But this opposition must not be
allowed to deter us if we are conscious of desiring the triumph of
Islam, and nothing but Islam.
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study of Islamic literature and asked Muhammad Asad to
translate Sahih al Bukhari into English.

In 1939 he was interned by the British during the Second
World War. On the termination of the war he was released. He
then started to publish the monthly 4rafat.

After the partition of India he played an important part as an
authority on Islamic Law, in setting up the New State of
Pakistan. He also wrote a pamphlet entitled Islamic Constitution
Making. In 1953, he was appointed as Pakistan’s Minister
Plenipotentiary to the United Nations. He encountered much
curiosity from his European and American friends and
colleagues, and here met his third wife Pola Hamida, a
Bostonian, whom he married in 1952.

Asad’s sojourn in the Muslim world was, as he put it, not a
"mere outward accommodation of a European to a Muslim
community in which he happened to live." His spiritual
autobiography, The Road to Mecca, (1954), which the Times
Literary Supplement called "a narrative of great power and
beauty," covered the first half of his life, including a journey in
the summer of 1932 into the empty Quarter of the Arabian
Desert, which confirmed his conversion to his new belief, and a
"conscious, wholehearted transference of allegiance from one
cultural environment to another."

After two years in New York, the Asads travelled extensively
before returning to Pakistan in 1955, where Ayub Khan, then
commander in Chief of the Army, was keen for him to settle.
However Asad’s chief ambition was to translate the Qur’an into
English. First Switzerland and then Morocco provided the setting
for the preparation of his magnum opus, The Message of the
Qur’an (1980). Much of the translation work and writing was
-done at the Villa Assadiya, near Tangiers, where the Asads lived
for 19 happy years before they moved to Mijas, near Lisbon,
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